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The Commission on Capital Cases is a legislative commission charged with the responsibility of advising
making recommendations to the Governor, Legislature, and the Supreme Court on issues involving the
administration of justice in capital collateral cases.

Copies of this report may be obtained by telephone (850/921-4704), by FAX (850/921-4737), by mail
(CCC, 402 S Monroe Street, Tallahassee, FL 32399-1300) or online
(http://www floridacapitalcases.leg.state.fl.us).
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Mid-Fiscal Year 2003-2004 Report - Pilot Project

Summary of the Transfer of Responsibilities from
Capital Collateral Regional Counsel - North to the Registry of Attorneys

On June 30, 2003, the Capital Collateral Regional Counsel — North (CCRC-N)
office was closed and all the cases handled by CCRC-N attorneys were reassigned
to attorneys on the Statewide Attorney Registry that is maintained by the
Commission on Capital Cases.

Bill Jennings of Capital Collateral Regional Counsel — Middle office was
appointed as transition director and was charged with overseeing the transfer of the
62 cases of the CCRC-N to registry attorneys. One case was transferred to the
Capital Collateral Regional Counsel — South office.

Reassignment of Cases

Of the 62 cases transferred, 45 were reassigned to former CCRC-N attorneys who
joined the Statewide Attorney Registry. Seven of the eight attorneys employed at
CCRC-N joined the registry and have an average of 10.5 years experience. All of
these attorneys are in good standing with The Florida Bar Association, which
makes them eligible to practice in the United States District Court, Northern
District, upon the completion of the court’s local rules tutorial.

The Auditor General reported that each of the 62 cases was reassigned within an
average of 26 days and each inmate had an attorney appointed by August 29, 2003.
The Department of Financial Services completed contracts with all the attorneys by
February 2004. Many of the attorneys continued to work on their cases while their
contracts were pending. There were no significant delays reported.

~ Transfer of Records and Property

Each of these cases had approximately 40 boxes of case records that were quickly
sent to the newly appointed registry attorneys.

The Justice Administrative Commission took possession of the administrative
records from CCRC-N upon implementation on the pilot program

Furniture and equipment were transferred to other government entities or
charitable organizations or sent to the state surplus for disposal.




Cost of Closing

Implementation Costs’ $59,593.03
Additional Costs $154,816.93
Continued Operational Costs’ $38.518.08
Total $252,928.04

Unresolved Issues

Upon closure of the CCRC-N, several of the former CCRC-N attorneys were
appointed to more than five registry cases, contrary to s. 27.711(9), Florida
Statutes.

Florida Statute 27.711(9) provides:

An attorney may not represent more than five defendants in capital
postconviction litigation at any one time.

There are six registry attorneys who have more than five cases, but who are

allowed to continue representation based on the Florida Supreme Court’s
interpretation of the statute in Peterka v. State and Rutherford v. State.

Pilot Project Costs and Projections

The estimated total yearly payment to transition registry attorneys is $603,300,
which is projected using the July 1 — February 19 costs of $387,145.

The budget for CCRC-N’s 2002-2003 fiscal year was $2,700,000.
Assuming the costs remain constant, the privatization of Capital Collateral

Regional Counsel — North will save the state $2 million, which is over three-
fourths the cost of operating the office for the 2002-2003 fiscal year.

! Implementation costs include temporary unemployment, unemployment compensation, freight, travel and other
expenses.

? Additional costs were paid for unused annual and sick leave as of the date of termination. These costs were paid
by funds certified forward from the previous fiscal year, which was authorized by the Executive Office of the
Governor.

3 Facility rent was the primary continued operational cost.
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Mid-Fiscal Year 2003-2004 Report — Pilot Project

Status of the Transition Cases

There have been no lengthy continuances or delays in the transfer of these
cases from CCRC-N to the registry.

Only 1 of the 62 cases transferred from CCRC-N to the registry was
continued for six months until March 2004, allowing the registry attorney to
review the case file.



N €002/8/8 SIIND ‘WOPUIA "W Aeuyer ‘uezey
N £002/02/9 AuleH ‘ssuop ‘W Aauyer ‘uazen
N £002/81/9 297 Aylow | ‘1sinH ‘N Aslgjer ‘uazeH
N €00¢/51/8| Sles|\ UBWION "Ip ‘WD ‘W Aaujer ‘uazep
N £002/02/8 ppo] usyde)s.‘layoog ‘W Aauyer ‘uszeH
N

Jswied pleuoy ‘yiesH

1aqoy ‘Jadieq

N MOON\E Q Uoser ‘susydarg| _omﬁ ‘Q ‘ssoq
N £002/£2/9 YoLapoy ‘el ppo] '@ ‘'ssoq
N €002/92/9 puowAey “if ‘UOSLION ppo] "q ‘ssoq
N £002/£2/9 OOy ‘Lo ppol "g 'ssoqg
N €002/1/2 sousIel) IIH ppo -q ‘ssoqg
N £002/81/9 us|Q ‘Aqiog ppol " ‘ssoq
N €00Z/1/L paljly ‘eluua ppo] ‘g ‘ssoq
19)yuog Buiinpeyds| sheq og A £002/52/9 [Aueq “omieg ppo] ‘g 'ssog
N £00Z/1/. uosT puowAhey ‘uooy ‘W pieyolY @81
P0 Y3LB [HUN melA8l 8seD Jo) pajuelb unoj| syiuop g A e00Z/vL/L "V OlI\l "'osoy - wolg ‘pueaunig
N £002/82/9 Auuyor ‘uoswel|ip "d AleH 'Apoig
N €002/2/9 A TEIERETETY) "d Auey ‘Apoig
N €002/61/9|  uyor Auoyjuy . ‘ljj@onuod "d Auey ‘Apoug
N €00Z/1/. "M plAeQ ‘seuop ‘d Auey ‘Apoug
N £002/02/9] eusbnz Heqoy XupusH ‘d AueH ‘Apoug
N €002/61/9 T Ienweg “ouieqg "d Auey "Apoig
N £002/0€/9 usydajg “Iojhe | "I IpleH ‘Jemalg
N £002/¥2/9 (b "3 IpleH “Jemeug
sewoy | epy/s) ye|inpay
He)SY ‘pewweyniy
N €002/4/8 (yBiuyy "3 IpleH ‘lemaug
SBWIOY L eNy/)) Yelinpay .
HUBEYSY ‘puwweyniy
N €002/v2/9 pineq "I 8| "3 IpleH “femelg
N €002/1€/L As|seag |ned ‘uosuyop "3 IploH "Joma.g
0G8°¢ papuswy 8|4 o1 | sheq 0} A £00Z/v2/9 pleuoq ‘Asjpeig "3 IpeH ‘Jemelg
UnoJ |esepad 0} Buiropy ese) N €002/¥2/9 ydiopuey pJeyory ey uyor ‘ejoosjeqy
peffes-inpay ‘pewweyniy
SSJON 8se) / souenupuo) 1oj uoseay| yibue | pejsenbay lapio JINVN JLYINNI AINYOLLY

aouenuuon

3ddy jo ajeq

¥0/6¢2/10 JO se snhje}g
S8se uolisuel] uj paji4 sadueNUUOY



N €00¢/L/L usA8lg ‘ulels ‘9 o[eq ‘bulisap
sBuipsadoid Jno) ajelg ybnoayy aseod ayy Bulpuey, N £002/g/. Spueg AWWO | ‘JOA0OIS ‘D 8jeq ‘Bulisap
N €002/11L] BuAep pleuoy “ip Hue[D "D 8leq ‘buijisop
N €00¢/L/L sawe Yiep ‘Aesy BEERRIEE
N €00¢/L/L llepuey Auo ‘Spep|r Yuelq “Ipr ‘auosse |
N €00¢/1/L e wel|lip Jesms| 1 yueld "I ‘euosse |
N €00Z/L/2 ‘d uyop ‘uewsald | Yueid “Ir ‘euosse |
N £002/9¢/9 SIUUOY ‘|latied| T quel4 "I ‘suosse|
N €00¢/0¢€/9 MaIpuy ‘leyanT "d [@BYOIN 1eyey |
N £002/€7/9| AenH ueyjeuor ‘souaimeT “d [8BUDIA ie)eY
N €002/cz/9| eueys Auuyop ‘Apuouiod] "d 18_UOIN 1e)ey
N €002/£2/9 uos Jow|3 ‘fjolled ‘d 19eyolN isliey
N €00¢/1/L }oog 213 ‘Youelg EEEEMREEY
HNoY [eiepa4 0} Buino ase) N €002/61/8 se|bnog aonug '‘eoed Alegy ‘Ajuiid
N £002/¥2/01 preyory Ales) ‘uomym gad e ‘eAo
N £00¢/L/. UBWOAOT UYo[ ‘8seay uoslayor ‘MoLIoW
‘N €002/51/8 auabnz piae( ‘uoisuyor} ump3 SN
N €002/v2/9 ‘M [9BUDIN ‘Olllous EpUIT ‘Howleqon
panoexa S| J0BIJU0D 92UO Jauq a)i 01 sAep gl | sAed ol A €002/L/8] SsluudQ Inyuy ‘plopsyiny epul ‘jowsegon
N €00¢/2L/8 uof [siueq ‘exeled EpulT ‘Howsqow
N €00¢/22/9 uejy Aiobaig) ‘lexoy epuUI ‘Howlsqon
N €00¢/81/8 VON "\ ©b1089) 'sebpOH| dd epui NowIsgonw
N . €00¢/L1/9 us|ly e ‘speies BpUIT 'Jowsegon
penoexa si oe.jU0d 80uo Jaliq 8|y o) shep gL sheq 0L A €00¢/8L/L Ve ‘siae( epul ‘Howisgon
N £002/02/9 ueAig wel||Ipm ‘@sniy BpUIT ‘Howlsow
paInosxe s| J0BIUOD BOUO JoLq 9|1} 0} sAep gL | sAeqd ol A €002/S1/. 09 Jeboy ‘Al1lBy) epul ‘Nowson
JOBIIUOD JNOUPM BUIOAN N €00¢/1/L 'V Je.ig ‘s|bog BpUIT ‘Jouriegon
jduosuery N £002/81/L "Lyoueqg ujws [ Uep ‘Do
8]8|dWoo seA@dal UR[DON [HUN PajuRIS) W] ||0L O} UONON
N €00¢/12/. [oeUDIN ‘HUBPION  UiBN ‘Ute|DoN
peanoaxa s| JoB.IILUOD 82U JalIq a|l} 0} sAep L] sAeq 0} A £002/8/6 sewoy] ‘aJoop T UBW ‘UIejDoN
N £00Z/0e/9 uyop aiep T uen ‘ueiDow
sbuipaadoiyg Jno) |eiopad ybnouy; ases N £002/v2/2) VON Spues Awwo] ‘18A00i9| gd pouieq O BpulT|
ay} BujpueH, (ssnssi uofeplejal [elusll) Suly UO uoIsiap . B T UILe ‘ule|Don
5,084 Buipusd souefeqy ul sBUIPeaD0Id PIOH O} UOIOW pajid .
N €002/vL/8 uyop “joimpley o preyory ‘zyiny




TAB 3



Mid-Fiscal Year 2003-2004 Report — Pilot Project

Estimated Yearly Payments to Transition Attorneys

The estimated total yearly payment to transition registry attorneys is
$603,300, which is projected using the July 1 — February 19 costs of
$387,145.

The budget for CCRC-N’s 2002-2003 fiscal year was $2,700,000.
Assuming the costs remain constant, the privatization of Capital Collateral

Regional Counsel — North will save the state $2 million, which is over three-
fourths the cost of operating the office for the 2002-2003 fiscal year.
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Mid-Fiscal Year 2003-2004 Report — Pilot Project

Summary of the Five-Case-Cap Situation

Upon closure of the CCRC-N, several of the former CCRC-N attorneys were
appointed to more than five registry cases, contrary to s. 27.711(9), Florida
Statutes.

Florida Statute 27.711(9) provides:

An attorney may not represent more than five defendants in capital
postconviction litigation at any one time.

There are six registry attorneys who have more than five cases.

Several legal challenges have been instituted in the Florida Supreme Court and
various Circuit Courts regarding the five-case cap. Senate Bill 610 proposes
raising the case cap to 10.

On 12/12/03, the Florida Supreme Court issued an order in Peterka v. State and
Rutherford v. State that clarified the ambiguity of the legislation regarding the
five-case cap. The Florida Supreme Court noted, “In sum, except for conflict
cases, the four- and five- defendant limits were intended to apply to new,
unassigned cases, not to already assigned cases with rule 3.850 or 3.851 motions or
habeas corpus petitions pending.” (emphasis added)




There are 6 registry attorneys currently handling more than 5 capital cases:

Number of
Number of Cases Above

Attorney Cases 5-Case Cap
| 1. Harry Brody 6 1
2. D. Todd Doss 8 3
3. Jeffrey Hazen 6 |
4. Kenneth Malnik 7 2
5. .Martin McClain | 8 | 3
6. Linda McDermott 12 7

Total: 17

updated 1/29/04
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Florida Senate - 2004 SB 610

By Senator Campbell

32-720-04
A bill to be entitled

An act relating to attorneys who represent
persons in postconviction capital collateral
proceedings; amending s. 27.710, F.S.;
requiring an attorney who applies to represent
persons in postconviction capital collateral
proceedings to certify that he or she is not
currently representing more than nine persons
in such proceedings; amending s. 27.711, F.S.;
directing that an attorney may not represent
more than 10 persons in postconviction capital
collateral proceedings at any one time;

providing an effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (3) of section 27.710, Florida
Statutes, is amended to read:

27.710 Registry of attorneys applying to represent
persons in postconviction capital collateral proceedings;
certification of minimum requirements; appointment by trial'
court.-- '

(3) An attorney who applies for registration and court
appointment as counsel in postconviction capital collateral
proceedings must certify that he or she is counsel of record
in not more than nine four such proceedings and, if appointed
to represent a person in postconviction capital collateral
proceedings, shall continue such representation under the
terms and conditions set forth in s. 27.711 until the sentence
is reversed, reduced, or carried out or unless permitted to
withdraw from representatibn by the trial court. The court may

1
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Florida Senate - 2004 SB 610
32-720-04

not permit an attorney to withdraw from representation without
a finding of sufficient good cause. The court may impose
appropriate sanctions if it finds that an attorney has shown
bad faith with respect to continuing to represent a defendant
in a postconviction capital collateral proceeding. This
section does not preclude the court from reassigning a case to
a capital collateral regional counsel following
discontinuation of representation if a conflict of interest no
longer exists with respect to the case.

Section 2. Subsection (9) of section 27.711, Florida
Statutes, is amended to read:

27.711 Terms and conditions of appointment of
attorneys as counsel in postconviction capital collateral

proceedings. --
(9) An attorney may not represent more than 10 five

defendants in capital postconviction litigation at any one
time.

Section 3. Effective July 1, 2004, subsection (9) of
section 27.711, Florida Statutes, as amended by section 88 of
chapter 2003-399, Laws of Florida, is amended to read:

27.711 Terms and conditions of appointment of
attorneys as counsel in postconviction capital collateral

proceedings. -~
(9) An attorney may not represent more than 10 five

. capital defendants at any one time.

Section 4. Except as otherwise expressly provided in

this act, this act shall take effect upon becoming a law.

2
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SENATE SUMMARY

Requires counsel applXing to represent persons in ]
postconviction capital collateral proceedings to certify
that he or she is not currently representlng more than
nine persons in such proceedings. Directs that counsel
may not represent more than 10 persons in postconviction
capital collateral proceedings at any one time.

S VW W I Ut W N R

W NN NN NN NNDNDNDHR 2 B 4 R R g
©C VW W T U WN R O W B adn U B W N R

w
=

3

CODING:Words stricken are deletions; words underlined are additions.




TAB 6




Supreme Court of Florida

CASE NO. SC02-1410
Lower Tribunal No. 89-966C

DANIEL JON PETERK A vs. STATE OF FLORIDA

Appellant(s) Appellee(s)

This case is here on appeal of the ci‘rcuit court's order denying Daniel Jon
Peteika's first rule'3.850 rﬁoﬁ(‘)n following an evidentiary hearing. See Fla. R.
‘ Crlm P. 3.850. The case is set for oral argument; the initial and answer briefs
‘have been filed; and the reply brief has not yet been filed. Peterka was represented
in thié“'pfoceedjng by-aﬁdméy Linda McDermott of CCRC-N" until July 1, 2003,
. Whenfundmg for CCRC-N was discontinued 2 Jurisdiction subsequently was
| feli‘ﬁqﬁisfhédtd the circuit court for appointment of counsel. o

The circuit court appointed Michael A. Flowers as registry counsel.

SR McDermott then filed a motion for reconsideration, and the circuit court vacated

) 1tspr101‘ orderand appointed McDermott. The State now has filed in this Court a

! The Office of the Capital Collateral Region_al Counsel—Northern Region. -

2 See generally ch. 2003-399, § 84, Laws of Fla.
1




"Notice to Court," contending that McDermott has been appointed to represent
more than five capital defendants, in violatioﬁ of the statutory limits for registry
counsel. See ch. 27, part IV, Fla. Stat. (2003). The State asks this Court to
"appoint statutorily qualified registry counsel.” This Court has jurisdiction. See
art. V, § 3(b)(1), Fla. Const.

First, section 27.708(2) requires that "[t]he capital collateral regional
counsél . . . must timely comply with all provisions of the Florida Rules of
Criminal Procedure governing collateral review of capital cases." (Fmphasis
added.) Florida Rules of Criminal Procedure and related rules set forth strict time
limits for filing capital postconviction motions and habgas corpus petitions,
holding hearings, and filing motions for rehearing, appeals, and appellate briefs.’
And seCoﬁd, section 27.701(2) mandates that after July 1, 2003, "the
responsibilities [of CCRC-N] shall be met through a pilot program using only
attorneys from the registry of attorneys." These "responsibilities" .presur;flably
include the above responsibility to comply with the time limits in the rules.

To be appointed as régis‘¥ry counsel, former CCRC-N attorneys must satisfy:
several requirements, including the four- gnd five-defendant limits in sections |

27.710(3) and 27.711(9). Applﬁg those Iimits to former CCRC-N attorneys

3 See Fla. R. Crim. P. 3.850, 3.851; Fla. R. App. P. 9.142.
2




would dictate that new counsel be gppointed in all cases exceeding the
five-defendant limit. If a rule 3.850 or 3.851 motion or habeas corpus petition is
pending in any such case, however, new counsel ordinarily would require
substantial time in which to consult with the defendant, familiarize himself or -
| herself with the record, research the issues, and possibly time to formulate and file
an amended or revised motion or petition or appellate brief, as well as time to
prepare for any evidentiary hearing or oral argument that was ordered, which
might entail additional investigation, interviewing of witnesses, and testing of the
defendant. In many such cases, the timé limits in the rules could not reasonably be
met and the mandate in section 27.701(2) could not be satisfied. Sections
27.710(3) and 27.711(9) thus appear to conflict with sections 27.701(2) and
27.708(2) in this regard. :

In light of thé ambiguity created by this conflict, the legislative materials -

addressing sections 27.710(3) and 27.711(9) are instructive.* Those materials.

* See DeBolt V.‘Dep.t. of Health & Rehab. Serv., 427 So. 2d 221, 224 (Fla. 1983)

("WHhere . . . two statutes are found to be in conflict, rules of statutory construction must be
- appliéd to reconcile . . . the conflict. We are aided in this task by the maxim that 'legislative
. intent is the pole star by which we must be guided in interpreting the provisions of a law.' In our
attémpt to discein the legislative intent behind the conflicting statutes, we must consider 'the
history of the Act, . . . the purpose of the enactment, and the law then in existence bearing on the
same subject.™) (citations omitted); City of Clearwater v. Acker, 755 So. 2d 597, 600 (Fla. 1999)
(same); see also City of Boca Raton v. Gidman, 440 So. 2d 1277, 1282 (Fla. 1983); Fla. State

Racing Comm'n v. McLaughlin, 102 So. 2d 574, 576 (Fla. 1958); Van Pelt v. Hilliard, 78 So.
693, 696—97, 75 Fla. 792 (Fla. 1918); Curry v. Lehman, 47 So. 18, 20, 55 Fla. 847 (Fla. 1908).

3



indicate that the four- and five-defendant limits were not intended to apply in

»

cases, such as the present, wherein postconviction motions or petitions are
pending. The Senate staff analysis of the legislative act that created sections

27.710(3) and 27.711(9) provided as follows in relevant part:

It is the intent of this legislation to alleviate the
backload of the CCRC's capital cases which are ripe for
the [postconviction] process to begin yet do not have an
attorney assigned to them.

Fla. S. Crim. Just. Comm., CS for SB 1328 (1998) Staff Analysis 13 (March 3,
1998) (emphasis added). Further, the House staff analyses of the same leg_islative_
act evinced an identical legislative in’cen.t.5 In sum, except for conflict cases, the
. four- and five-defendant limits were intended to apply to new, unassigned cases,
not to already as“signed cases with rule 3.850 or 3.851 motions or habeas corpus
betiﬁ@ns pending.

B‘aSed on the forégoing, it is ordered that, to tﬁe extent a cépital_
postconviction case alteady was assigned to CCRC-N counsel and a rule 3.850 or
3.851 motion or habeas corpus petition wéw pending as of July 1, 2003, the '

- assigned attorney may be reaséigned as registry counsel for purposes of obtaining

5 See Fla. HR. Comm. Civ. Just. & Claims, CS for SB 1328 (1998) Bill Research 12
(April 20, 1998) ("It is the intent of this legislation to alleviate the backload of the CCRC's
capital cases which are ripe for the [postconviction] process to begin yet do not have an attorney
assigned to.them."); Fla. H.R. Comm. Crim. Just. Approp., CS for SB 1328 (1998) Bill Research

12 (April 23, 1998) (same).




aruling on that motion or petition and pursuing any appeal thereof. Such an
assignment falls outside the intended purview of sections 27.710(3) and 27.711 (9}.
Once a ruling on the pending motion or petition becomes final, however, those
sections apply and registry counsel must meet the four- and five-defendant limits.
This construction harmonizes the otherwise conflicting statutory provisions,
effectuates legislative intent, and promotes the overall purpose of chapter 27, part
IV, which is to ensure that challenges to capital convictions and sentences proceed
"in a timely manner."
The State's "Notice to Coﬁﬂ" is hereby denied.

ANSTEAD, C.J., and WELLS, PARIENTE, LEWIS, QUINCE and BELL, JJ.,
COnCur. o
'CANTERO, J., disserts.

A True Copy

TEST:

Thomas D. Hall
Clerk, Supreme Couirt

kb
Served:
- LINDA MCDERMOTT DANIEL JON PETERKA
- CHARMAINE M. MILLSAPS RICHARD T.ADONELAN, JR. .

ROGER MAAS v~ WILLIAM J. THURBER, IV
HON. NEWMAN C. BRACKIN, CLERK TERRY CATLEDGE
HON. G. ROBERT BARRON, JUDGE ROBERT ELMORE







Supreme Coutt of florida

FRIDAY, DECEMBER 12, 2003

CASE NO. SC03-243
Lower Tribunal No. 85-1-476

ARTHUR DENNIS RUTHERFORD vs. STATE OF FLORIDA

Appeliant(s) | T Appellee(s)

This case is hére on appeal follbwing the circuit court's summary denial of
Arthur Dénnis Rutherford's successive rule 3.850 motion. See Fla. R. Crim. P.
3.850. The initial and answer briefs already have been filed; the reply brief has
not yet been filed. Ru’thérford was represented in this proceeding by attorney
Linda McDermott of CCRC-N" until July 1, 2003, when funding for CCRC-N was
discontinued.? McDermott then filed in this Court a "Motion for Appointment,"
and this Court temporarily r‘eiinquished jurisdiction to the circuit court for
appdintrnént of counsel. The circuit court appointed McDermott as registry
counsel. |

Rutherford now has filed in this Court a "Motion to Compel Department of

! The Office of the Capital Collateral Regional Counsel—Northern Region.

? See generally ch. 2003-399, § 84, Laws of Fla.
1




Financial Services to Issue Contract,” wherein he seeks to compel the Florida
Department of Financial Services (the "Department”) to issue a contract to
McDermott to serve as registry counsel in this case. See ch. 27, part IV, Fla. Stat.
(2003). The Department, on the other hand, contends that because McDermott
currently represents five or more capital defendants under the registry program,
the Department appears to lack statutory authority to issue her a contract in this
case: See §§ 27.710(3), 27.711(9), Fla. Stat. (2003). The Department "earnestly
solicits guidance from the Court concerning this issue." This Court has
jurisdiction. See art. V, §§ 3(b)(1), 3(b)(7), 3(b)(8), Fla. Const.

First, section 27.708(2) requires that "[t]he capital collateral regional
counsel . . . must timely comply with all provisions of the Florida Rules of
Criminal Procedure governing collateral review of capital cases." (Emphasis

‘added.) Florida Rules of Criminal Procedure and related rules set forth strict time
_ limits for ﬁliné capital postconviction motions and habeas cérpus petitions,
holding heérings, and filing motions for rghearing, appeals, and appellate briefs.?
And second, section 27.701(2) mandatés that after July 1, 2003, "the |
responsibilities [of CCRC-N] shall be met through a pilot program using only

attorneys from the registry of attorneys." These "responsibilities” presumably

*> SeeFla. R. Crim. P. 3.850, 3.851; Fla. R. App. P. 9.142.
2




include the above responsibility to comply with the time limits in the rules.

To be appointed as registry counsel, former CCRC-N attorneys must satisfy
several requirements, including the four- and five-defendant limits in sections
27.710(3) and 27.711(9). Applying those limits to former CCRC-N attorneys
would dictate that new counsel be appointed in all cases exceeding the
. five-defendant limit. If a rule 3.850 or 3.851 motion or habeas corpus petition is
pending in any such case, however, new counsel ordinarily would require
substantial time in which to consult with the defendant, familiarize himself or
herself with the record, research the issues, and possibly time to formulate and file
an amerided or revised motion or petition or appellate brief, as well as time to
prepare for any evidentiary hearing or oral argument that §vas ordered, which
might éntail additional investigation, inte‘r'viewihg of witnesses, and testing of the
defendant. In many such cases, the time limits in the rules could not reasonably be
met and the mandate in section 27.701(2) could not be satisfied. Sections
27.710(3) and 27.711(9) thus appear to conflict with sections 27.701(2) and
27.708’(2) in this rega;r‘d.‘

In light of the ambiguity created by this conflict, the legislative materials



addressing sections 27.710(3) and 27.711(9) are instructive.* Those materials
indicate that the four- and five-defendant limits were not intended to apply in
cases, such as the present, wherein postconviction motions or petitions are
pending. The Senate staff analysis of the legislative act that créated sections
27.710(3) and 27.711(9) provided as follows in relevant. part:
. - Itis the intent of this legislation to alleviate the
backload of the CCRC's capital cases which are ripe for

the [postconviction] process to begin yet do not have an
attorney assigned to them.

Fla. S. Crim. Just. Comm., CS for SB 1328 (1998) Staff Analysis 13 (March 3,
1998) (emphasis added). Further, the House staff analyses of the same legislative
act evinced an identical legislative intent.’ In sum, except for conflict cases, the

four- and five-defendant limits were intended to apply to new, unassigned cases,

4 See DeBolt v. Dept. of Health & Rehab. Serv., 427 So. 2d 221, 224 (Fla. 1983)
("Wheré . . . two statutes are fourid to be in conflict, rules of statutory construction must be
apphed to reconcile . . . the conflict. We are aided in this task by the maxim that 'legislative
intent is the pole star by which we must be guided in interpreting the provisions of a law." In our
attempt to discern the legislative intent behind the conflicting statutes, we must consider 'the
history of the Act, . . . the purpose of the enactment, and the law then in existence bearing on the

same subject.™) (mtatlons omitted); City of Clearwater v. Acker, 755 So. 2d 597, 600 (Fla. 1999)
(same); see also City of Boca Raton v. Gidman, 440 So. 2d 1277, 1282 (Fla. 1983); Fla. State

Racing Comm'n v. McLaughlin, 102 So. 2d 574, 576 (Fla. 1958); Van Pelt v. Hilliard, 78 So.
1693, 696-97, 75 Fla. 792 (Fla. 1918) Curry v. Lehman, 47 So. 18, 20, 55 Fla. 847 (Fla. 1908).

5 See Fla. HR. Comm. Civ. Just. & Claims, CS for SB 1328 (1998) Bill Research 12 -
(April 20, 1998) ("It is the intent of this legislation to alleviate the backload of the CCRC's
capital cases which are ripe for the [postconviction] process to begin yet do not have an attorney
assigned to them."); Fla. HR. Comm. Crim. Just. Approp., CS for SB 1328 (1998) Bill Research

12 (April 23, 1998) (same).




not to already assigned cases with rule 3.850 or 3.851 motions or habeas corpus
petitions pending.

Based on the foregoing, it is ordered that, to the extent a capital
postconviction case already was assigned to CCRC-N counsel and a rule 3.850 or
3.851 motion or habeas corpus petition was pending as of July 1, 2003, the
assigned. attorney may be reassigned as registry counsel for purposes of obtaining
a ruling on that motion or petition and pursuing any appeal thereof. Such an
assignment falls outside the intended purview of sections 27.710(3) and 27.711(9).
Once a ruling on the pending motion or petition bécomes final, however, those
sections apply and registry counsel must meet the four- and five-defendant limits. | '
This constfﬂctibn harmonizes the otherwise conflicting statutory provisions,
effectuates legislative intent, and promotes the overall purpose of chapter 27, part
IV, which is to ensure that challenges to capital convictions and sentences proceed

"in a timely manner."




Because the Department has expressed its willingness to abide by this

Court's order, a ruling on the present motion is deferred.

ANSTEAD, C.J., and WELLS, PARIENTE, LEWIS, QUINCE and BELL, JJ.,

concur.
CANTERO, J., dissents.
BELL, J., recused.

A True Copy

Thomas D. Hall
Clerk, Supreme Court

Served:

 LINDA MCDERMOTT

. CHARMAINE M. MILLSAPS
.~ ROGER MAAS v
" HON. PAUL RASMUSSEN, JUDGE
- JOHN A. MOLCHAN

‘- ARTHUR DENNIS RUTHERFORD
HON. MARY JOHNSON, CLERK
RICHARD T. DONELAN, JR.
WILLIAM J. THURBER, IV
TERRY CATLEDGE




The Commission on Capital Cases is a legislative commission charged with
the responsibility of advising making recommendations to the Governor,
Legislature, and the Supreme Court on issues involving the administration of
justice in capital collateral cases.

Copies of this report niay be obtained by telephone (850/921-4704), by FAX
(850/921-4737), by mail (CCC, 402 S Monroe Street, Tallahassee, FL
32399-1300) or online (http://www.floridacapitalcases.leg.state.fl.us).
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FEBRUARY 2004 -

REPORT NO. 2004 -124

AUDITOR GENERAL

WILLIAM O. MONROE, CPA

SUMMARY

Section 27.701(2), Florida Statutes, provides for
the implementation of a pilot program whereby
the responsibilities of the Capital Collateral
Regional Counsel (CCRC) — Northern Region
were transferred, effective July 1, 2003, to a
registty of attorneys in private practice
maintained by the Executive Director of the
Commission on Capital Cases. The summary of
our ﬁndmgs related to implementation of the pllot

program is as follows:

> Costs incurred to implement - the pilot
progtam at the CCRC — Northern Region
office totaled $59,593.03. Additionally, former
employees of the CCRC — Northern Region
were paid $154,816.93 for unused annual and
sick leave as of their dates of termination.
Continued operating costs that were incurtred
to keep the office open during the transition
period were $38,518.08. :

> No funds wete appropriated to pay for costs
incurred during the 2003-04 fiscal year in
connection with the implementation of the
pilot program. The soutce of funding has not
been  detetmined for = unemployment
compensation benefits eatned hut not paid
from certifications forwatd as of December 31,
2003, and benefits earned after December 31,
2003, for former CCRC - Northem Region

employees.

> Salary increases and awards of approximately
$13,500 were provided to CCRC - Northetn
Region employees in the month preceding the
implementation of the pilot program at the
CCRC - Northem Region office.

Several registry attornejs were assigned
capital cases in excess of the 5-case limit
established by Section 27.711(9), Florida

Statutes.

Some of the registty attorneys assigned cases
within the jutisdiction of the U.S. District
Court for North Flotida were not included on
the Federal registry for that Court.

Records were not available to demonstrate
that the registrty attomeys appointed to
provide representation in former CCRC —
Northern Region cases met the continuing
education requitements established by
Section 27.710, Florida Statutes. .

Several of the registrty applications filed by
attorneys appointed to provide representation
in former CCRC — Northern Region cases
were filed by e-mail and did not include the
certifications  required to demonstirate
compliance with eligibility requirements.

Delivery of case files to appointed registry
attorneys was accomplished in a tmely
manner. '
Documentation of a physical inventory of
equipment owned by the CCRC - Northern
Region takem at the time of the
implementation of the pilot program was not
available for our examination and several .
items included on the property listing and
identified as  having been “trashed” - or
otherwise disposed of, were not documented
as to their disposition.

Page 1 of 19
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INTRODUCTION

Sections 27.701 and 27702, Florida Statutes, provide
for the establishment of capital collateral regional
counsel (CCRC) offices to represent each person
convicted of a capital cime and sentenced to death in
Florida, for the sole purpose of instituting and
prosecuting collateral actions challenging the legality
of the judgment and sentence imposed on such petson
in the State and Federal courts. The regional offices
ate funded by State appropriations and the Justice

Administrative Commission prévides administrative

support and services to the offices.

‘Section 27.709, Flotida Statutes, establishes the
Commnissionn on Capital Cases (CCC), which reviews
the administration of justice in capital collateral cases
and the operations of the regional counsels. Putsuant
to Section 27.710, Florida Statutes, the CCC is also
responsible for compiling and maintaining a Statewide
registry of attomeys in ptivate practice who meet
‘specified minimum requirements and are available for
appointment to represent petsons in postcoﬁviction
collateral  proceedings. Such attorneys  are
compensated at rates specified in law for the vatrious
collateral proceedings.

Pror to the revision of Section 27.701(2), Florida
Statutes, by Chapter 2003-399, Laws of Flotida, there
were three CCRC offices, designated the northern,
middle, and southern CCRC offices. Section
27.701(2), Florida Statutes, as revised, provides that
responsibilities of the CCRC office for the northetn
tegion shall be met through a pilot program using only
attorneys from the registty of attorneys in ptivate
practice, and that we shall present a status repott on
the implementation of the pilot program to the
President of the Senate and the Speaker of the House
of Representatives by February 27, 2004.

. The CCRC — Middle Region was appointed as
transition director for the CCRC — Northetn Region
by the Governor’s Executive Order Number 03-119
for’'the putpose of ovetseeing the transition of case
files to the private registry or other assighed counsel

and administrative functions assodated with the pilot
program.

The Justice Administrative Commission (JAC), which
is established by Section 43.16, Flotida Statutes, to
maintain 2 central office for administrative setvices
and assistance to CCRCs and other judidial offices,
took custody of the administrative records of the
CCRC - Northern Region upon implementation of the
pilot program. '

SCOPE, OBJECTIVES, AND METHODQLOGY

This operational audit focused on the implementation
of the pilot program for transferring responsibilities of
the Capital Collateral Regional Counsel — Notthern
Region to the registry of attorneys in ptivate practice.

Our objectives were:

> To document our undetstanding of management
controls relevant to the implementation of the
pilot program:.

> To  evaluate =~ management’s actions in
administering its assigned responsibilities in
accordance with applicable laws, rules and other
guidelines.

» To determine the extent to which management
controls  promoted and encouraged the
achievement of management’s control objectives

© in the categories of compliance with controlling
laws, administrative rules, and other guidelines; the
economic and efficdent administration of the
functions related to implementation of the pilot
program; the reliability of financial records and
reports; and the safeguarding of assets.

»> To provide a sumtnary of the total costs

associated with the initial implementation of the
pilot program.
> To identify recommended statutory and fiscal
changes in the categoties of substantive law and
policy and budget issues that may be included in
the audit report and reported to the Legislature.
In conducting our audit, we reviewed the records and
procedutes of the CCRCs for the middle and northemn
regions and the CCC, and intetrviewed applicable staff
of those organizations as well as the JAC. Our audit
included examinations of vatious transactions (as well

as events and conditions) occutring duting the petiod

Page 2019
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July 1, 2003, through December 31, 2003, and selected
actions taken prior to July 1, 2003. -

In addition to requiring that we present a status repott
on the implemenfaﬁon of the pilot program
transferting responsibilities of the CCRC - Northem
Region to the registry of attorneys, Section 27.701(2),
Florida Statutes, requires that we schedule 2
petformance review of the pilot program to determine
the effectiveness and effidency of using attotneys
from the registry of attorneys compared to the capital
collateral regional counsels. That review, which is
required to include comparisons of the timeliness and
costs of the pilot progtam and the capital collateral
regional- counsels is required to be submitted to the
President of the Senate and the Speaker of the House
of Representatives by January 30, 2007. Accordingly,
a determination of the effectiveness and efficiency of
the capital collateral regional counsels as compared
with the registty of attorneys is not included within the

scope of this audit.

COST OF INITIAL IMPLEMENTATION
OF PILOT PROGRAM

Expenditures made on behalf of the CCRC —-

Northemn Region from the date of the closing of the
office on July 1, 2003, through December 31, 2003,
- are shown in Table 1 below:

Table1

CCRC - Nosthern Region Expenditures
July 1, 2003, through December 31, 2003

Cateaory

Of the expenditures made during this petiod,
$72,302.44 related to costs incurred during the 2002-
03 fiscal year and $38,518.08 was spent for ongoing
costs while closing the office (primarily rent,
equipment rentals,‘ and utilities). These costs would
have been incurted regardless of whether the pilot
‘project had been implemented. The remaining
$59,593.03 répresents costs incurred as a result of
implementation of the pilot program as shown in
Table 2 below:
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Table 2
CCRC —Northern Region
Pilot Program Implementation Costs
July 1, 2003, through December 31, 2003

In addition, the CCRC - Northem Region paid
$154 81693 for unused annual and sick leave for
tetminating employees. This amount was paid on June
30, 2003, from 2002-03 fiscal year appropriations.

Additional costs incutred by the CCRC — Middle

Region, primarily staff time and travel, in connection

with implementation of the pilot program wete not’
separately identified as such and ate not included in-

the above amounts.

FINDINGS AND RECOMMENDATIONS

Personnel and Payroll

Finding No. 1: Certifications Forward

Certifications forwatd at June 30, 2003, as approved
by the Executive Office of the Governor EOG),
totaled $193,209.24, including $192,064.19 from the
General Revenue Fund and $1,145.05 from the Capital
Collateral Trust Fund, which was established putsuant
to Section 27.702(3)(a), Florida Statutes, for the
deposit of reimbursement of expenses by the Federal
government putsuant to 18 US.C, Section 3006A,
when providing representation to indigent persons in
Federal courts. Of the amounts shown in Table 1, all
of Wbich were paid from moneys certified forward
from the 2002-03 fiscal year, $98,111.11 was for
expenses incutred during the 2003-04 fiscal yeat.

Section 216301, Florida Statutes, provides that any
balance of any approptiation, except an appropdation
for fized capital outlay, which is not disbursed but
which is expended ot contracted to be expended shall,
at the end of each fiscal year, be certified by the head
of the affected state agency ot the judicial or legislative

branches, on ot before August 1 of each yeat, to the .

Executive Office of the Govemnor. On or before
September 1 of each year, the Executive Office of the
Governot shall review and approve or disapprove,
consistent with legislative policy and intent, any or all
of the items and amounts certified bj the head of the

affected state agency.

Any balance of any appropration, except an
approptiation for fixed capital outldy, for any given
fiscal yeat remaining after charging against it any
lawful expenditure shall revert to the fund from which
approptiated and shall be available for teapproptiation
by the Legislature. The EOG, on July 25, 2003,
authorized the use of 2002-03 fiscal year funds to pay
certain expenses incutred in the 2003-04 fiscal yeat as
necessaty to faclitate closute of the CCRC — Northern

Region office. Authorized expenses to be paid from
the 2002-03 fiscal year cettified forward moneys .

induded “contracted staff, rent, utilities, case file

shipping expenses, and other necessaty expenditures.”

FOG indicated that: “The actions taken to close the
office are determined to be a continuation of fiscal

year. 2002-03 tesponsibilities and the use of certified -

forward moneys are deemed approptiate in this unique
situation.” The authotization was for a petiod not to
exceed three months (ending September 30, 2003).

.'On December 31, 2003, EOG extended the

authotization to December 31, 2003, to specifically
cover unemployment' compensation benefits for
former employees of CCRC — Northern Region.

The Legislature did not approptiate moneys for
expenses incurred during the 2003-04 fiscal year on
behalf of the CCRC — Northetn Region office. The
unemployment compensation amount included in
Table 2 represents the amount of unemployment
compensation paid from certifications forwatd to eight
former CCRC - Northern Region employees for the
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quarter ended September 30, 2003, and a portion of
the quarter ended December 31, 2003. The
unemployment compensation amount for the
remainder of the quarter ended December 31, 2003,
was not available at the completion of this audit.

On December 31, 2003, at the request of the CCRC —
Middle Region, the JAC prepared a journal voucher to
transfer $22,181.70 of the unexpended cettifications
forward at that date to the CCRC — Middle Region for
use during the remainder of the 2003-04 fiscal year to
provide for the payment of continuing CCRC —
Northem Region expenses (ptimarily unemployment
compensation).

Additionally, it is not appareént what funds will be
available for further unemployment compensation
benefits to be paid for the quarter ended Decembet
31, 2003, or for subsequent quarters.  The
unemployment compensation claim expiration dates
for the former employees range from June 28, 2004,
through August 23, 2004.

Recommendation: We recommend that the
. CCRC — Middle Region and the JAC consult with

the Office of Policy and Budget of the Executive
. Office of the Governor to identify a proper source

- of funding for unemployment compensation for
former CCRC ~ Northern Region employees who
continue to teceive unemployment compensation
benefits past December 31, 2003. We further
recommend that the Legislature . consider
appropriating moneys for costs incutred in
connection with any future closing of State

agencies.

CCRC — Middle Region Response
Pursnant to anthorization from the Oﬁice of Polity and Budget,
CCRC — Middle Region was anthorized to atilized CCRC —
North Region’s certified forward funds to cover necessary
exgpenditures due to the closing of the CCRC — North Region.
As indicated, Execntive Office of the Governor anthorization
. inditated that:  “The actions taken fo close the office are
determined to be a continnation of fiscal year 2002-2003
responsibilities and the #se of certified forward monegys are
deerned appropriate in this unigue sitnation.” CCRC — Middle
requested the balavce of CCRC — North Region’s certified
Jorward funds $22,181.70) be transferred in order to cover

continning oblgations of CCRC — North’s unemployment.

compensation through June 30, 2004 and other straggling

Znwoices that are stil] being processed throngh CCRC — Middle
as these expenditures wonld also be considered a continnation of
Jscal year 2002-2003 responsibilities. $34,686.99 bad been
expendid for CCRC — North unemployment compensation for
the period July 1, 2003 through Decerber 19, 2003. As a
budget was not established to cover these wnexpected
expenditures, the balance of these funds were required in order fo
cover CCRC — North’s obligations. A separate acconnt has
been designated fo track these funds and will only be expended -

on CCRC — North excpenditares.

As recommended, Capital Collateral Regional Connsel —
Middle Region will continse to consnlt with the Office of Policy
and Budget of the Executive Office of the Governor fo identify a
proper sonrce of funding for unemsployment compensation benefits
Jor former CCRC — Northern Region employees who continue
Zo receive unemployment mﬂgbemaz‘zon benefits as well as other

obligations.

Justice Administrative Commission Response

Since the Justice Administrative Commission (JAC) was

" wncertain as to how to proceed with the CCRC — Middle

Region’s request 1o transfer certified forward mondes, we
contacted the Office of Policy and Budget for assistance. Please
see the attached letter dated July 30, 2003 [Exhibit A of this
teportt], authorizing the JAC fo process the requested action.

As recommended, the JAC will consult with the Ofice of Policy
and Budget to identify a proper source of funding for
unemployment compensation benefits for former CCRC —
Northern  Region  employees  who  continue to  receive
unemployment compensation bengfits.

Finding No. 2: Salary Increases and Awards

Our review of expenditures incutred by the CCRC —
Nottherri Region in the months immediately
preceding the closing of the office disclosed that

" several salary increases and awards were provided to

employees based on Personnel Action Forms
completed during the month of June 2003.
Specifically, eight employees wete provided $5,000
annual salary increases, and five employees were
provided with $3,500 annual salary increases, effective
Juné 1, 2003. The salary increases in effect for one
month pdor to the termination of the employees

© totaled $4,790.64. The revised salares also resulted in

increased payments for accumulated leave for the
terminating employees, as such leave payments ate
based on the rate of pay at the time of termination.

The total increase in the leave payments resulting from
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the June salary increases was approximately $5,500.
Additionally, four employees, including the Capital
Collateral Regional Counsel, received nonrecurring
awards of $765.11 each in June 2003. The basis for
providing these awards was not established in the
records provided for our examination. While we do
not question whethet the salaty increases and awards,
which totaled approximately $13,500, were justified
from the standpoint of the employees” expetience and
perfonnance; the benefits detived by the State from
the provision of salaty increases and awards duting the
month preceding the closing of the office and
termination of the employees are not appatent.

Recommendation: ~ We recommend that id the
event of any future closing or downsizing of State
agencies, the Legislature consider providing
guidance on the provision of salary increases and
awards to tetminating employees prior to their
termination from employment.

Assignment of Cases

_ Appointment of registry attorneys to provide capital
collateral fepresentation to inmates under death
sentences are made by the judges in the circuit coutts
where the proceedings are being heard. On June 30,
2003, there were 63 active capital cases being
represented by CCRC — Northern Region attorneys.
Of the 63 cases, 62 wete reassigned to registry
attorneys and 1 case was transferred to the CCRC -
Southern Region. Of the 62 cases reassigned to the
registty attotneys, 45 were reassigned to attorneys who
had been employed ot contracted by the CCRC —
Northern Region immediately ptior to the
implementation of the pilot program, including 38
cases that were assigned to the same attorneys who
had previously provided representation for the cases as
émployees of the CCRC — Northern Region.

Appointments  to  provide  capital
representation were made on or before June 30; 2003,
for 42.9 petcent of the former CCRC - Northemn
Region cases. For the remaining cases, appointments
. ranged from 1 to 102 days after the implementation of

the pilot progtam, with an average of 26 days.

collateral ‘

-

Finding No. 3: Case Assignments Exceeding the
5-case Limit.

_subject to the 5-case Jimit.

Section 27.710(3), Flotida Statutes, establishes a 5-case
Jimit on the assignment of cases to registry attorneys.

Contraty to this limitation, four registry attorneys wete
assigned a total of 11 former CCRC — Notthemn

Region cases in excess of their S-case Hmit, and two
other registry attorneys were each assigned a total of
three cases that exceeded the limit when considering

othet previously assigned cases.

An attomey who is assigned a capital collateral case is
requited to enter into a contract with the State Chief
Financial Officer (CFO) for the payment of fees
specified in Section 27.711, Florida Statutes, for
représentation_ of the inmate. The CFO makes
payments to the attorneys based on supporting
documentation, including a court order authotizing

_ the payment.

For those cases assigned in excess of the 5-case limit,
the CFO declined to enter into contracts for payment
and has not made payments to the attorneys for

services rendered.

We wete advised by the Executive Director of the
Commission on Capital Cases that there are currently
several cases before the Florida Supreme Coutt

challenging the nonpayment of fees based on the 5- °
case limit. On December 12, 2003, the Florida
Supteme Court ruled, with respect to two such cases
involving a single registty attorney, that when a case is

. assigned to a registty attotney who was also the .

attorney that represented the inmate as a CCRC —
Northern Region employee, the assignment is not
The Supreme Coutt’s
decision was based, at least in patt on an ambiguity
created by conflicting provisions of law (Sections
27.710(3) and 27.711(9), Flotida Statues, which
establish the 5-case limit, versus the'mandates imposed
on registry attomeys pursuant to Sections 27.701(2)
and 27.708(2), Florida Statutes, which requite the
registty attorneys assigned cases as a result of the
closing of the CCRC — Northern Region office to
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comply with Florida Rules of Criminal Procedure that
establish strict time limits for filing the various

motions and petitions).

Recommendation: =~ We recommend that the
Legislature consider amending these provisions of
law as necessary to resolve the conflict identified

by the Flotida Supteme Court.

Finding No. 4: Eligibility to Provide
Representation in Federal Court

Section 27.701(2), Florida Statutes, provides that each
attorney participating in the pilot progtam transferring
tesponsibilities of the CCRC — Northern Region to the
' registty of attorneys be qualified to provide
tepresentation in Federal court.

While the registry attorneys assigned former CCRC -
Northetn Region cases had generally been admitted to
the bar for one or more of the three U. S. District
Courts in Florida, we found that thrée registry
attorneys, providing representation in a total of six
cases being heard in citcuit courts located within the
area covered by the U.S. District Court for the
Northern Region, had not been admitted to the bat of
the U.S. District Court for the Northern Region. The
applications utilized by the Executive Director of the
Commission on Capital~ Cases generally did not
provide for information as to qualifications to provide
representation in Federal court.

While Section 27.701(2), Flotida Statutes, does not
cleatly require that the attorney be qualified to provide
tepresentation in the particular bar of the U. S. District
Court for the area where the case is being heard in
citcuit coutt, it would seem unreasonable to allow the
attorney to comply with the Federal court eligibility
requirement by being admitted to the bar of a U.S.
District Coutt othet than the one whete the cases to
which he ot she has been appointed are likely fo be

heard in Federal proceedings.

Recommendation: . We recommend. that the

Executive Director of the Commission on Capital

. Cases determine which registty attomneys
prowdmg tepresentation in former CCRC -

Northemn Region cases have not been admitted to
the Federal bar in the distticts where the cases are
being heard in circuit court and require those
attotneys to demonstrate that they have been
admitted to the bar or remove them from the
registty. The Executive Director should also
assure that applications for registry appointment
provide information as to qualifications to provide
representation in Federal court. We also
recommend that the Legislature -clarfy the
Federal court eligibility requitement to specify
that the attorney assigned to a case be qualified to
provide reptresentation in the U.S. District Court
for the district where the case is being heard in
circuit court.

Commission on Capital Cases Response

Florida Statute 27.701(2) states an attorney participating in
the pilot program “...must be qualified (emphasis added) o
Drovide representation in federal conrt.” All the attorneys on the
registyy have met the current qualifications to be admitted to the
Federal Bar, simply by being in good standing with the Florida
Bar. _Also, an atforney may be admitted to the Federal Bar
without having submitted an application to be listed on the
commission’s Federal Registry. The only qualifications to be
admitted to the bar of the U.S. District Conrt of the Northern
Region are: (1) an attorney must be in good standing with The
Florida Bar (or the bar of any state), and (2) must successfully
complete a tutorial on the court’s local rules (See Attackhment 1,
USDC-N Local Ruks). [Exhibit B of this report]

The commission bad previously considered this issue and decided
against making a statutory change because the requirement had
no bearing on whether the atiorngy would be appointed to the

case by a federal judge.

Follow-up to Rgsp‘onse

The Executive’ Director of the Commission on
Capital Cases, in his response to this finding,
stated that all attorneys on the registty have meét
the qualifications to be admitted to the Federal

" bar simply by being in good standing with the

Florida bar. However, the Executive Director
further stated that the qualifications for admission
to the bar of the United States Disttict Court for
the Northem Region are good standing with the
Flotida bar and successful completior of 2 tutorial

ron the Court’s local rules, an apparent

contradiction with his earlier ‘statement. The
United States District Court for the Northern
Region confirmed to us that the attormeys referred
to in the finding had not been admitted fo the bar
for that Court. Consequently, those attorneys are
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not qualified to provide representation in that
- Court.

Finding No. 6: Certification of Eligibility

Requirements

Finding No. 5: Continuing Education
Requirements

Section 27.710(1), Flotida Statutes, requires that the
Executive Director of the Commission on Capital
Cases (CCC) compile and maintain a registty of
attorneys in private practice who have certified that
fhey meet the minimum requirements for appointment
to the registty, ate available for appointment by the
coutt, and have attended within the last year a
continuing legal education program of at least 10
j:lours’ duration devoted specifically to the defense of
capital cases, if available. This requirement has been
interpreted in practice to apply at the time of
appointment to the registty, with no statutory
requirezﬁent for continuing education beyond the time
of appointment. It is not clear from our réading of
this section of law whether the continuing education
requirement is intended to apply only at ie time of
appointment to the registry or on a continuing basis
after appointment. '

We were informed by the Executive Director of the
CCC that documentation evidencing that attorneys
have met this requirement is not requited to be
submitted to the CCC. As a result, we were unable to
affirm from CCC records that the registry attoneys
appointed to the former CCRC - Notthetn Region
cases complied with the continuing legal education

requirement.

Recommendation: We tecommend that the
Executive Director of the CCC tequire each
attorney to provide documentation of successful
completion of the required continuing education
ptior to appointment to the registty and retain
such documentation. We further recommend that
the Legislature consider revising the continuing
education requirement to clarify that it applies on
a continuing basis after appointment to assist in
assuring that attorneys providing postconviction
capital collateral representation maintain the

highest level of skills.

Section 27.710(2), Flotida Statutes, requites that to be

ehigible for coutt appointment as counsel in
postconviction capital collateral proceedings, an

attorney must cettify on an application provided by
the Executive Director of the CCC that he or she
satisfies the minimum requirements for ptivate
counsel set forth in Section 27.704(2), Florida Statutes.
These minimum tequitements include membership in
good standing with the Flotida bat, at least three years’
expetience in the practice of crminal law, and
participation in at least five felony jury tdals, five
felony appeals, or five capital postconviction
evidentiary heatings, ot any combination of at least 5
of such ‘ptoceedings'. Additionally, Section 27.710(3),
Flotida Statutes, provides that an attorney who applies
for registration and coutt appointment as counsel in
postconviction capital collateral proceedings must
certify that he or she is counsel of record in not mote
than four such proceedings and, if appointed, will
continue representation until the sentence is reversed,
reduced, or catried out, or "unless permitted to
withdraw by the trial court.

While the “Application for Statewide Attorney
Registry” used in the past provides for each of these
certifications, the applications submitted by former
CCRC - Notthern Region attorneys appointed to the
registry to provide representation in former CCRC -
Notthern Region cases were generally filed by e-mail
[see exhibit C as an example] and did not include all of
the requited cettifications. Specifically, the e-mail did
not address patticipétion in felony jury -trials, felony
appeals, or capital postconviction evidentiaty hearings;
rep‘resenfationn in ‘not mote than four such
proceedings; and continued representation. Further,

the e-mail did not provide for signatures attesting to

any of the certifications.

Recommendation: We recommend that the
Executive Director of the CCC require that each

attomney  providing  postconviction  capital
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collateral representation provide the certifications
required by law. :

Commission on Capital Cases Response

Unfortunately, the Anditor General’s report confused the online
application with the electronic receipt that is received by the
cormmission affer an atforney submits an online application (See
Attachment 3, Electronic Receipz). [Exhibit C of this
repott] By submitting the onlkine application, an atforney
certifies that befshe mects the minimnm  requirements of
27.7042).  (See Attachment 2, Online Application.)
[Exhibit D of this repozt]

The commission bas replaced the questioned online application
with the standard’ application in a PDF file format (See
Attachment 4, Standard Applhication). [Exhibit E of this
report]  This change now reguires an atforney to print,
complete, sign, and mail the standard application fo the
Commission on Capital Cases.

Each of the five attorneys who submitted an onkine application
bas also submitied a signed bard copy of the application.

Follow-up to Response

The Executive Director of the Comunission on
Capital Cases, in his response to this finding,
stated that the finding confused the online
application with the electronic receipt received by
the Commission after an attorney submits an
online application and that by submitting the
online application an attorney certifies that he or
she meets the minimum requirements of Section
27.704(2), Florida Statutes. However, the
electronic receipt referred to by the Executive
"Diréctor Is the only documentation provided for
examination in response to our request for
evidence of the required certifications. It is not
our intent to suggest that the use of electronic
media for filing applications is inappropriate, but
rather that the documentation provided to us to
evidence the required certification was not
adequate. The Executive Director further stated
that each of the attomeys who submitted an
online application has also submitted a signed
. hard copy of the application. The hard copies
-referred to by the Executive Director were
apparently requested aud received after the close
of our audit fieldwork.

Transfer of Case Files

The Governot, in Executive Order Number 03-119,
assigned to the CCRC - Middle Region responsibility

for “overseeing the transition of case files to the
v
piivate registry or other assigned counsel.”

An accounting of case file boxes prepared by the
CCRC - Middle Region indicated that there were 3,253
case file boxes, an average of 52.5 boxes per case, that
wete determnined to be relevant to the cases reassigned
to registty attorneys. Of these case file boxes, 1,838
wete provided directly to the registry attorneys, and
1,415 wete shipped to the registty attorneys. The case
file boxes provided directly to the registry atto:tnéys
wete documented by sighed confitmations of the
delivery. The case files shipped to the registry
attorneys were documented by shipping invoices;
however, the invoices did not indicate the specific
cases to which the boxes were attributed. As 2 result,
in those instances where a registry attomey was
assigned multiple cases, we could not verfy the

. shipping of the boxes for specific cases.

Based on the documentation provided, the case files
wete delivered to the appropriate appointed registry
attotneys in a timely manner. The average number of
days between assignment of the attorneys and delivery
of the case files was 18 days, with a range from 1 to 41

days.

Disposition of Equipment

Finding No. 7: Unaccounted for Equipment

Section 273.055(3), Flotida Statutes, prescribes the .-
methods by which surplus State-owned tangible
petsonal propetty may be disposed of (ie., selling or
transferring the property to amother governmental
entity; selling ot donating the propeity to any ptivate
nonprofit agency; selling the property though a sale
open to the public; or contracting for the leasing of
storage space or disposal of scrap property). Auditor

--General Rule 10.370 provides requirements for

documenting the dispositon of tangible petsonal
propetty.
We wete informed by the CCRC — Middle Region

that, except for certain property items considered to
no longet have any significant value (primarily
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computer docking stations), all of the CCRC -
Northern Region tangible personal propetty was either
transferred to another governmental entity or donated

to a private nonprofit agency.
-We were informed by CCRC - Middle Region

personnel and former CCRC — Northern Region

petsonnel that a physical mventory of equipment
owned by the CCRC - Northetn Region was
conducted at June 30, 2003; however, documentation
* tegarding any such physical inventory was not
available for our audit and CCRC — Middle Region
personnel did not participate in the physical inventory.
* As a result, we could not reliably identify all of the
equipment on hand as of that date.

We wete provided a listing dated July 1, 2003, of
CCRC - Notthern Region equipment and attempted to
determine the disposition of each equipment item
based on signed receipts also provided for our
examination. Our examination disclosed that sixteen
items on the inventory listing, in addition to the
docking stations, were identified as “trashed” or
otherwise disposed of. These equipment items
inchaded computer monitots, ptinters, and central
processing units, all of which wete identified on the
inventory listing as having minimal, if any, value.
Documentation such as the manner of disposition and
the identity of employees Wimessij'lg the disposition of
each of these items, as requited by Auditor General
Rule 10.370, was not available for our examination.
_A_s a result, we could not confirm the dispositions of
these items as identified by the CCRC — Middle

Region.

Recomimendation: ~ We recommend that all
- dispositions of tangible personal property items
.be documented in ~accordance  with the
requirements of the Rules of the Auditor General.

' -C(fRC — Middle Region Respbnse

35,000 sgzare feet of furnished gffice space and equipment was
Processed and distributed during the period July 1, 2003
throngh Augusz 31, 2003. Buery effort was made to docnment
the disposition of eapital ontlzy and non capital outlay

equzpment.

© As recommended, should Capital Collateral Regional Connsel—

Middle Region be involed with any future closing of State
agencies, the disposition of tangible personal property iems will
be documented in accordance with the requirements of the Rules
of the Anditor General.
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AUTHORITY

AUDITEE RESPONSES

Pursuant to the provisions of Section 11.45; Flotida-

Statutes, I have directed that this report be prepared to
present the results of out opetational audit.

William O. Montoe, CPA
Anuditor General

In letters dated Januaty 22, 2004, Febmary 4, 2004,
and February 9, 2004, the Executive Director of the
Justice Administrative - Commission, the Capital
Collateral Regional Counsel —Middle Region, and the
Executive Director of the Commission on Capital
Cases, respectively, provided written responses to our
preliminary and tentative findings. Excetpts from
these responses ate included undet applicable findings
and recommendations. These responses can be
viewed in their entitety on the Auditor General’s Web

site.
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EXHIBIT—-A
JUSTICE ADMINISTRATIVE COMMISSION
ATTACHMENT

STATE OF FLORIDA

Gffice of the Gobernor

THE CAPITOL
TALLAHASSEE, FLORIDA 32359-0001

www.flgov.com

JEB RUSH A
e 250-188-714§
GOVERNOR 850-457-0801 fox .
Post-it” Fax Note 7571 [P /20 !58'“’ I
\icki Bukw | James Deleney
July 30, 2003 Colest e a ¢~ M 0PSB PIU
: Prone b Fromaf 254 4y C
Fax & ‘5‘2'”7*0 Fax # -

Mr, Bill Jennings

Capital Collateral Counsel — Middle Region
3801 Corporex Park Drive, Suite 210
Tarmpa, Florida 33691

Dear Mr. Jennings:

The Executive Office of the Governor is authorized under the provisions of s. 216,301,
Florida Statutes, to approve or disapprove agencies’ requests to certify forward balances
of approptiations at the end of a fiscal year into the next fiscal year to cover obligations
incurred in the ending fiscal year. Due to the fact that the General Appropriation Act for
Fiscal Year 2003-04 (Senate Bill 4-A) provided that the responsibilities for the Capital
Collateral Region Counsel for the Northem Region be met through a pilat program using
private registry attorneys, and no funds were provided for a transition period fo fransfer
the remaining case files and to eflectuate closing of the ofiice, we recognize the need (o

cover such obligations.

The actions taken to close the office are determined to be a continuation of fiscal year
2002-03 responsibilities and the use of cerlified forward monies is deemed appropriate
In this unique situation. Therefore, it Is the intent of this office to approve the certified
forward request your office will make under the provisions of 5. 216.301, Florida
Statutes. It is my understanding that authorized expenditures will include: contracted
staff, rent, utifities, case file shipping expenses, and other necéssary expenditures as
approved by the Office of Policy and Budget. It is also my understanding that the
disbursements covering these obligations will be completed within a period not to

exceed three months (ending $/30/03).
Sincerely,

éad T&ggé’ﬁy-coordinator
Office olicy and Budget

Public Safety Policy Unit

BT/mjd

1-200-825-31725

‘ () Covemar’s Mentoriog Ifiatie .
(_ LA MERTOR. BEA MG HELE
&
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EXEIBIT - B
COMMISSION ON CAPITAL CASES
ATTACHMENT 1, USDC-N LOCAL. RULES

I_I.S. District Court - Northern District

RULE 11.1 Atforneys

(A) Qualifications for Admission. An attorney is qualified for admission to the bar of

this district if the attorney: (1) is currently a member in good standing of The Florida Bar or the
Bar of any state; and (2) has successfully completed the tutorial on fhis court’s local rules,
located on the district's Internet Home Page, ww.flnd.uscourts.gov. To participate in the court’s
15 Electronic Case Filing, the attorney must also have successfully completed the computer
based training futorial on the CMIECF Systemn, available on the district’s Internet Home Page,

www. find_uscourts. gov.

Attorneys admitted as of Jauuary 1, 2004, are not subject to any new admission. requirements
and remain members in good standing, but will be required to successfully complete the
compuberbased training tutorial on the CM/ECE System before they will be able to parnclpate

.in the court’s Electronic Case Filing.

(B) Procedure for Admission and Proof of Qualifications. Each applicant for admission shall
submit a verified petition setting forth the information specified on the form provided by the
Clerk of this Court, together with an apphcanon fee in the amount set by the court by
administrative order and payable to the Clerk, a signed oath of adm1ss1on and a current
certificate of good standing from The Florida Bar or the bar of any state. Each applicant must
successfully complete the tutorial on local rules, located on the district’s Interoet Home Page,
www.flnd.uscourts.gov. To participate in the court’s Electronic Case Filing, the atiorney must —
also have successfully completed the computer based training futorial on the CM/ECFE Systém,

" available on the district’s Internet Home Page, www. find.uscourts.gov.

(C) Appearances.

(1) Who May Appear Generally. Only members of the bar of this district may
appear as counsel of record in this district. )

(2) Pro Hac Vice Appearance. Prior fo any appearance any attorney who is not a
member of the bar of this district must request perinission in writing to appear,
certifying that he-or shie has successfully completed the computer-based tutorial on
local rules of the Northern District of Florida and the computer-based tutorial on
this court’s CM/ECF System, available on the district's Internet home page,

www fInd_uscowrts.gov. In addition, a certificate of good standing from The Florida
Bar, from the bar of any state, or from the United States district court to which said
attorney has been admitted, 'tegetheuj with an admission fee in the amount set by the
court by administrative order, shall accompany said request. Upon completion of
these requirements the attorney will be admitted to the bar of this district. With the
advent of electronic case filing, this cotrt no longer draws amy substantive
distinction between membership in the bar of this district and pro hac vice
admissjon. An attorney admitted pro hac vice will be treated as a mermber of the

bar of this district and will remain a member, even afier termination of the case,
until such time as the attormney affirmatively withdraws from the bar of this district

or no longer meets the admission gualifications.

ATTAGHMENT 1

Page 13 of 19




FEBRUARY 2004 REPORT NoO. 2004 -124

EXHIBIT - B (CONTINUED)
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(3) Comnsel for the United States or a State Officer or Agency. Any atiorney
representing the United States, or any officer or agency thereof, may, without
petitioning for admission, appear and partlc:lpate in particular cases in which the -
United States or such counsel’s agency is involved, provided the attorney has
successfully completed the tutorial on local rules of the Northern District of Florida
and the tutorial on CM/ECF available on the district’s Internet home page .
Any attorney representing the State of Florida, or any officer or agency thereof,
who is a member of The Florida Bar and is not a member of the bar of this district
may by motion request to appear pro hac vice in any such case without having to

-+ file a certificate of good standing, provided the attorney has successfully completed
the tutorial on local rules of the Northern District of Florida and the tutorial on -
CM/ECF available on the district's Internet home page www, ﬂnd USCOUTTS. gOV.
Upon completion of these requirements, the attorney will be admitted.
Any attorney representing the United States or the State of Florida and who is an
employee of the United States or the State of Florida, respectively, is exempt from

paymg the admission fee.

@ Temporary Waiver in Exceptional Cases. In an exceptional case, When the
interest of justice is best served by a waiver of the admission requirements, the
judge before whom the matter is pending may permit a person not admitted to the
bar of this district to temporarily appear in any aspect of the pending matter, civil
or criminal. An appearance permitted under this paragraph applies only to the
pending matter, and normally will be conditioned upon prompt compliance with

the more formal reqmrements set out in this rule
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ATTACHMENT 3, ELECTRONIC RECEIPT
HINSON.MARYJEAN
. From: KRIEGNER.BOB
“enf: Monday, June 09, 2003 10:37 AM
.0 HINSON.MARYJEAN
Stibject: Application Information
<P> ’
<P> _ ] ) ‘ -
<P> . ' '
<P> You have entered the following information:
<P> -
<p> : :
<P>  Telephone Number: "
<P> : - : - ‘ v L
5 wailing raress: (I G
<P> : . oL i .
<P> - E-mail address: - .
<P> : )
<P> Judicial Circuit: ATE - '
<pP> '

<P>
<P>
<P>
<P>
<P>
<P>
>
~P>
<p>
<P>
<P>
<P>
<D>
<P>
<P>
<P>

Circuits -you-would prefer to take €Cases:—

<P>
123456'7891011121314151617181920

Do you have three years experience: YES
You have participated in at least five criminal trials: . YES

You are a member of good standing in the florida bar: YES

Florida Bar Number: —

Years admitted: (i \
. You will be available: ” )

You commented that:

ATTACHMENT 3
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FEBRUARY 2004
ExamiTt—-D
COMMISSION ON CAPITAL CASES
ATTACHMENT 2, ONLINE APPLICATION
Registry Application Page 1 0f2
John Mckay Tom Feeney
President

The Florida Legislaturé
Commission on Capital Cases

Application for Statewide Attorney Registry

First Name:,; , |
LastName:|
Telephone mumber:| |
Maih'ngAddreSS:g.: L |
E-mail Address: |

In which judiciz;l circuit do you pracﬁce?:;_“ e ' )

From which circuits would you select cases?:

B First E]Second Pl Third F1Fourth EIFifth FSixth FlSeventh P Eighth FNinth B]Tenth
] Eleventh
] Twelfth I Thirteenth ElFourteen ElFifteenth FiSixteenth FlSeventeenth ¥ Eighteenth

Nineteenth F Twentieth

Do you have at least three years' experience in the practice of criminal law?

©YES
©NO

Have you participated in 2t least five felony trials, five felony appeals or five capital postconviction
evidentiary hearings or any combination of at least five such?

OYES o

ONO

Are you a member in good standing of the Florida Bar?
OYES '
-©ONO

Florida Bar Number |

Attachment 2
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ExHIBIT —D (CONTINUED)
COMMISSION ON CAPITAL CASES
ATTACHMENT 2, ONLINE APPLICATION
Registry Application Page2 of2
Year Admitted

When will you be available?

By signing this application, you are certifying that:

« That you satisy the minimum requirements set forth in s. 27.704(2), Florida Statutes;
« That you are counsel of record for not more than four postconviction Capital Collateral
Proceedings; and
" o That, if appointed to represent a person in postconviction Capital Collateral Proceedings,
you will continue such representation under the terms and conditions set forth in s. 27.711,
Florida Statutes, until the sentence is reversed, reduced, or carried out or unless permitted
to withdraw from representation by the Trial Court. :

Comments:

[ Commission Members ] [ Resource Attorneys ] [ Registry Attorneys ][ Florida Statute ][ Inmate Legal
Status ][Commiss_ion Minut_es & References ][ Other Links ][ Events Calendar ][ _E-mail ]
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EXHIBIT - E
) COMMISSION ON CAPITAL CASES
AITACHMENT43Shﬂﬂlﬂﬂ)ARHICEHON
Jim King Joknnie Byrd
Speaker

President

The Florida Legislature
COMMISSION ON CAPITAL CASES

APPLICATION FOR STATEWIDE

ATTORNEY REGISTRY

1) Name Telephone '

2) Firm Name. -

'3) Address

a) E-mail Address

5) Tn which judicial circuit do you ‘practice?

6) From which circuits would you accept cases?

7) Do you have at least 3 years’ experience in the practice of
least five

criminal law and have you participated in at
felony trials, five felony appeals or five capital
. postconviction evidentiary hearings or any combination of at

jeast five such proceedings?

8) Are you a member in good standing of the Florida Bar?

9) Florida Bar Number Year Admitted

10) To which federal courts are you admitted?

11) Do you want to be on the Federal Attorney Régistry?

BY STIGNING THIS APPLICATION, YOU ARE CERTIFYING:

THAT YOU SATISFY THE MINIMUM REQUIREMENTS SET FORTH IN

s. 27.704(2) AND 27.710(1), FLORIDA STATUTES; THAT YOU ARE
COUNSEL .OF RECORD FOR NOT MORE THAN FOUR POSTCONVICTION . CAPITAL
COLLATERAI: PROCEEDINGS; THAT, IF APPOINTED TO REPRESENT A PERSON

IN POSTCONVICTION CAPITAL COLLATERAL PROCEEDINGS, "YOU WILL: -
THE TERMS AND CONDITIONS SET

CONTINUE SUCH REPRESENTATION UNDER
FORTH IN S. 27.711, FLORIDA STATUTES, UNTIL THE SENTENCE IS
REVERSED, REDUCED, OR CARRIED OUT OR OUNLESS PERMITTED TO WITHDRAW

FROM REPRESENTATION BY THE TRIAL COURT; AND, THAT YOU WILL COMPLY
WITH ALL CLE REQUIREMENTS. )

Signature

ATTACHMENT 4
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